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OP1 NI ON

Goddard, P.J.

Robert A. Keener and the Keener Corporation appeal a
summary judgnent granted in favor of Knox County and The Rogers
G oup, Inc., in a suit seeking as to Knox County conpensati on on
the theory of inverse condemmati on and agai nst Rogers, for

damages to their property as a result of the construction of what



I's known in the record as the Henl ey Connector in downtown

Knoxvil |l e.

In the Plaintiffs’ case agai nst Knox County it is their
theory that notwithstanding the fact a settlenent was reached as
to the condemati on case agai nst M. Keener, by which Knox County
acquired property necessary for the construction of the
Connector, the resulting activities of the contractors during
construction amounted to a further taking of their property for

which they were entitled to conpensation.

As to Rogers, the suit seeks damages on the theory of
negligence for the sanme activities and strict liability for
bl asti ng done by Rogers’ subcontractor, Arnold Construction

Conpany, which ultimately settled the Plaintiffs’ claim

As best we understand the Trial Judge’ s nenorandum
opi nion, he found that the clause in the settlenent decree as to
t he condemation suit, which rel eased Keener Corporation for any
i nci dental daneges, barred a suit in inverse condemation, and as
to Rogers that no blasting was done by it on the dates all eged

and, consequently, it could not be liable.

The Plaintiffs appeal raises the follow ng two issues:

l. VWHETHER OR NOT THE TRI AL COURT ERRED | N GRANTI NG
KNOX COUNTY’ S SUMVARY JUDGMVENT

1. WHETHER OR NOT THE TRI AL COURT ERRED | N GRANTI NG
THE ROGER S GROUP’ S MOTI ON FOR SUMVARY JUDGVENT



As pertinent to this appeal the follow ng pleadi ngs and
orders are contained in the record:

1. Novenber 28, 1994. Oiginal conplaint filed against

Knox County, Rogers and Arnold.

2. February 17, 1995. Anmended conplaint as to Knox County
In response to a notion for a nore specific statenent of claim

3. February 24, 1995. Anended and suppl enental conpl ai nt

as to all three Defendants.

4, August 16, 1995. Judgnent entered granting sumrary

j udgnment to Rogers and Knox County.

5. Decenmber 11, 1995. Second anended and substituted

conpl ai nt .

6. Qct ober 1, 1997. Third amended and suppl enent al

conpl ai nt.

7. Decenber 20, 1997. Oder striking references to Rogers

and “State of Tennessee personnel” fromthird anended and
suppl enental conpl ai nt.

8. January 15, 1998. Order of conprom se and di sm ssal as

to Arnol d.

We first observe before going to the nerits of this
case that the standard used for determ ning the propriety of

summary judgnent is set out in Byrd v. Hall, 847 S.W2d 208, 214

(Tenn. 1993):

Rul e 56 conmes into play only when there is no
genui ne issue as to any material fact and the noving
party is entitled to a judgnent as a matter of |aw
Thus, the issues that lie at the heart of evaluating a
summary judgnent notion are: (1) whether a factual
di spute exists; (2) whether the disputed fact is
material to the outcone of the case, and (3) whether
the disputed fact creates a genuine issue for trial.



The decree in the condemation suit contained the

fol |l owi ng provision:

I T 1S FURTHER ORDERED that the award set out
her ei nabove includes the actual fair cash market val ue
of the property and property rights acquired in this
cause and of any and all danmges, whether actual or
I ncidental, to the renmai nder of the property of the
Def endant, and including full settlenent of all clains
for conpensation due the Defendant because of the
taking of the property descri bed above and because of
the construction of H ghway Project No. 47002-2118-44,
1-40-7(62)387 in Knoxville, Knox County, Tennessee, as
it affects Tract No. 189-S.

As to the claimagainst Knox County, the anended and
substituted conplaint filed on February 24, 1995, sought recovery
only on the theory of inverse condemation, and the Trial Court,
upon exam ning the foregoi ng order, concluded that the | anguage
in the order regarding incidental danages was sufficiently broad

to preclude a case by the Plaintiffs under this theory.

The case of Burchfield v. State of Tennessee, 774

S.W2d 178 (Tenn. App. 1988), addresses, although in a different
context, the facts that nust be shown to sustain a finding that a
taki ng has occurred. After reviewi ng a nunber of cases touching
on the question of a taking, we concluded the follow ng (at page

183):

Upon consi deration of all the cases, we concl ude
t hat whet her a taking has occurred depends on the facts
of each case, specifically the nature, extent and
duration of the intrusion.



In the present case the affidavit of M. Keener
relative to the danages suffered by the Plaintiffs and the taking

of his property is set out in Appendi X.

Upon view ng the affidavit of M. Keener in the |ight
nost favorable to the Plaintiffs and indul ging all reasonable
i nferences in support of the Plaintiffs position, we conclude
that, as to many of the conplaints® he has enunerated, factual
di sputes remain as to whether the conplaints neet the test of

Burchfield relative to a tenporary taking.

I n reaching our conclusion, we are mndful of the case

of State v. Rascoe, 181 Tenn. 43, 178 S.W2d 392 (1944), which
hol ds that--as pointed out in the brief of Knox County--parties
“are not entitled to conpensation for damages naturally and
unavoi dably resulting fromthe careful construction and operation
of the public inmprovenent which danages are shared generally by
the owners whose lands lie within the range of inconveni ences

necessarily attending that inprovenent.”

Bef ore | eaving the cl ai m agai nst Knox County, we note
it has raised two issues which nerit attention. First, it
contends in the third amended and substituted conplaint, filed on
Cctober 1, 1997, Knox County was not nanmed as a party defendant,
but this is understandabl e because the suit agai nst Knox County
had | ong since been resolved by the Trial Court’s entry of the

sumary judgnent on August 16, 1995. |Indeed, this is apparent

Di version of traffic is not compensabl e. Tate v. County of
Monroe, 578 S.W 2d 642 (Tenn. App. 1978).
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because of the notion and subsequent order striking any reference

to Knox County or Rogers.

By their second issue, Knox County contends a notice of
appeal was not tinely filed because the sumary judgnent was
entered on August 16, 1995, and a notice of appeal was not filed
until January 29, 1998. It should be noted that the summary
j udgnment entered was not made a final judgnent pursuant to Rule
54 of the Tennessee Rules of Civil Procedure, and was not ripe
for an appeal until the entry of the order of conprom se and
di smssal as to Arnold, which resolved all issues as to al

parties.

As to Rogers, the Trial Judge’ s grant of sunmmary
judgnment was predicated upon a finding that it did no blasting on
the dates alleged. However, there is an affidavit by John Corum
an officer of the Keener Corporation, that blasting did occur on
those particular days. It may be that the Trial Court was saying
that, although blasting did occur by Arnold, the subcontractor,
none was done by the principal contractor, Rogers. The fallacy of
this reasoni ng, however, is that under the law of this State a
party causi ng damage by blasting is strictly liable, and the
general contractor is jointly liable with the subcontractor.

Walton- McDowel | Co. v. Jackson, 5 Tenn. C C A 324 (1914);

Cunber |l and Tel ephone & Tel egraph Co. v. Stoneking, 1 Tenn. C.C. A

241 (1911).

It m ght be contended that a settlenent of the case
agai nst the party doing the blasting, in this case Arnold, served

to rel ease the general contractor, Rogers. Wile this would



ordinarily be true, the predicate for the suit against Rogers is
not vicarious liability, but Rogers’ independent negligence. In
this case it would appear that--if the facts upon trial remain

t he sanme--under the teachings of Mcintyre v. Balentine, 833

S.W2d 52 (Tenn.1992), and the law of this State that the prine
contractor and the subcontractor are jointly liable in cases of
damages occurring by blasting, Rogers would be liable for 50
percent of any damages found to have been suffered by the

Plaintiffs.

For the foregoing reasons the judgnment of the Trial
Court is vacated and the cause remanded for further proceedi ngs
not inconsistent with this opinion. Costs of appeal are adjudged
one-half to the Plaintiffs and their surety and one-half to

Rogers.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

(Not Participating)
Don T. McMirray, J.




